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Federal Tax Legislation – A Year in Review 
 
 
 
This year, Brownstein Hyatt Farber Schreck has been fully engaged in tax legislation designed 
to help the recession-wracked U.S. economy. We are happy to report two recent successes—1) 
the extension and enhancement of the first-time homebuyer tax credit; and 2) the passage of a 
robust 5 year net operating loss (NOL) provision. In addition, our earlier efforts were 
instrumental in including a deferral of cancellation of indebtedness (CODI) income in the 
stimulus bill in February, thereby helping companies reduce their debt and restructure their 
balance sheets. 
 
 
Homebuyer Tax Credit 
 
When originally enacted, the first-time homebuyer credit covered up to 10 percent of the 
purchase price of a qualified home (for a maximum credit of $7,500) which was to be repaid in 
equal installments over 15 years. Congress, as part of the American Recovery and 
Reinvestment Act or 2009 (ARRA), raised the credit to a maximum of $8,000, eliminated the 
repayment requirement and set November 30, 2009 as the expiration date of the credit. As the 
credit sunset, Brownstein represented the largest realtor in America to improve and extend the 
credit. We are happy to report the Worker, Homeownership and Business Assistance Act of 
2009 (WHBAA) extends the credit to April 30, 2010, increases eligibility for higher income 
earners and allows a reduced credit to be claimed by repeat homebuyers. 
 
Previously, the first-time homebuyer credit phased out for single individuals earning $95,000 
and for married couples earning $170,000. The new law raises these limits to $125,000 for 
individuals and $225,000 for married couples.  
 
Also, individuals whom the new law refers to as "long time residents of the same principal 
residence" are eligible for a modified credit despite not being a first time homebuyer. These 
individuals, who have owned and used the same residence for any five consecutive year period, 
are eligible for a maximum credit of $6,500. This provision is intended to aid individuals who 
want to purchase a more expensive home, as well as retirees seeking to move to more 
manageable quarters.  
 
The availability of the credit for higher-income taxpayers and existing homeowners will not be 
applied retroactively and is only eligible for purchases after the date of enactment of the 
legislation. Also, in May 2009, the Department of Housing and Urban Development (HUD) 
announced that taxpayers were eligible to monetize the first-time homebuyer credit and use it as 
a down payment on a new home purchase. Therefore, those homebuyers using a state housing 
agency of the Federal Housing Administration (FHA) for financing can apply the credit toward 
down payments or closing costs.  
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Net Operating Loss Carryback (NOL) 
 
Generally, American businesses are permitted to offset taxable income in certain fiscal years, 
by carrying back net operating losses (NOL) from other fiscal years. A net operating loss is the 
excess of a company's business deductions over its gross income. Although President Obama 
had included a more robust NOL provision in his first budget and stimulus proposals, Congress 
passed a more truncated version in the stimulus bill. The American Recovery and Reinvestment 
Act allowed only small businesses with average revenues of $15 million or less to carry back 
NOL from 2008 to offset revenue obtained in the previous five years. Before the ARRA, 
businesses were only permitted to offset profits in previous years by carrying back NOL for two 
years.  
 
Once Congress failed to enact a fully robust NOL provision in the original stimulus package, 
Brownstein, representing two of America's largest homebuilders, joined a coalition of high 
production homebuilders and manufacturers to seek enactment of a more meaningful NOL 
provision. On November 6, 2009 President Obama signed such provisions into law after very 
strong bipartisan victories in both the House of Representatives and the Senate, by votes of 
403-12 and 98-0 respectively.  
 
The WHBAA now allows a similar election to every U.S. business regardless of revenue, with 
the exception of a 50 percent income limit on NOL offsets in the fifth year. However, any 
remaining NOL can be offset against 100% of taxable income in the other four years.  
 
The newly expanded election is available for NOL's incurred in either 2008 or 2009. The Joint 
Committee on Taxation estimates the carryback provisions will benefit businesses by as much 
as $34 billion in 2010 by allowing businesses to obtain quick refunds from the IRS for a prior 
year, to help offset expenses and to continue to make important investments in operations. 
 
Typically, insurance companies can carry back NOL for up to three years. The new law will 
allow insurance companies the same authority to carry back losses in 2008 and 2009 for up to a 
five year period and will place a 50 percent restriction on the fifth year. All institutions that have 
accepted Trouble Assets Relief Program (TARP) assistance or are affiliated with TARP 
institutions cannot claim the NOL carryback election.  
 
The enactment of the Worker, Homeownership and Business Assistance Act of 2009 builds 
upon the successful actions of the firm's Government Relations practice in getting key 
provisions included in the ARRA, including the deferral of cancellation of debt income.  
 
 
Cancellation of Indebtedness (COD) 

 
The ARRA included a provision promoted by Brownstein that allowed businesses to defer the 
recognition and taxation of cancellation of debt income from the reacquisition of a debt 
instrument. Previously, a business acquiring debt it owed to a creditor at a discount would have 
to recognize the amount of debt discharged as income, and thus be taxed on the amount. The 
ARRA allows certain businesses to defer the recognition of income from the cancellation of 
indebtedness (COD). 
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The deferral is available for any debt instrument issued by a corporation or issued by any other 
person in connection with the conduct of a trade or business by such person. A debt instrument, 
in this case, is broadly defined to include any bond, debenture, note, certificate or any other 
instrument or contractual arrangement constituting indebtedness. The debt instrument must be 
acquired in 2009 or 2010 and can be acquired in return for cash, another debt instrument, 
corporate stock or partnership interest.  
 
If elected by the taxpayer, the COD is deferred until 2015 and then included in gross income 
over the following 5 year period. The election must be made by including a statement with the 
tax return for the year in which the debt was reacquired.  
 
In the case of partnerships, special rules apply to how income or the deferred deduction is to be 
allocated among partnerships. There is also a special rule shielding partners from gain arising 
from a decrease in a partner's share of liabilities as a result of the COD. Any decrease in 
liabilities is to be taken into account by the partner at the same time, and to the same extent, as 
the COD is recognized.  
 
As Congress intends to implement wide sweeping policy changes in the coming months, the tax 
code will also undergo substantive reworking. Your company should have the public policy 
expertise to understand and anticipate any changes that could have an adverse effect on your 
business.  
 
Brownstein Hyatt Farber Schreck offers a unique combination of tax and public policy expertise 
your company will need. We would be happy to talk with you about our comprehensive services. 
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